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Introduction

The following submission of the Anti-Discrimination Board of NSW (the Board) examines the proposed reform of the Racial Discrimination Act 1975 (the Act), as detailed in the exposure draft of the Freedom of Speech (Repeal of 18C) Bill 2014 (the Exposure Draft).  

The Exposure Draft proposes to repeal sections 18B, 18C, 18D and 18E of the Act and to insert a new section which will make it unlawful to do an act, otherwise than in private, if the act is reasonably likely to vilify another person or group of persons, or to intimidate another person or group of persons, if the act is done because of the race, colour or national or ethnic origin of that person or group of persons.  The words ‘vilify’ and ‘intimidate’ are defined in the Exposure Draft.

The Board administers the Anti-Discrimination Act 1977 (NSW), the long title of which is “An Act to render unlawful racial, sex and other types of discrimination in certain circumstances and to promote equality of opportunity between all persons”.  The general functions of the Board include consulting with governmental, community and other groups in order to ascertain means of improving services and conditions affecting minority groups and other groups which are the subject of discrimination and inequality.

International Human Rights Obligations

The purpose of vilification legislation is the protection of human rights.  It protects the basic rights of individuals to participate in public life free from racial hatred.
The Universal Declaration of Human rights provides:
“All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.”

Australia is a signatory to the International Convention on the Elimination of all Forms of Racial Discrimination (ICERD), but has a reservation to Article 4(a), which criminalises serious acts of racial hatred, incitement to such acts and incitement to racial hatred.  The convention requires parties to:

· take positive steps to eradicate all incitement to, or acts of, racial discrimination and hatred;
· declare an offence punishable by law the dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination; and acts of racial violence or incitement to such acts. 

The ICERD Committee has recommended that Australia withdraw its reservation to Article 4(a) and enact legislation to give full effect to Article 4(a) of ICERD, and the Board has previously advocated for the removal of Australia’s reservation to Article 4(a).  This would provide the legal basis for the Commonwealth, State and Territory Governments to enact appropriate legislation to better reflect the intention of the ICERD.  

The Board considers that the proposed changes, if enacted, would negatively affect Australia’s human rights reputation and result in reduced compliance with the ICERD.

Context

Following a detailed review of the Anti-Discrimination Act 1977, the New South Wales Law Reform Commission described the aims of vilification legislation as being to, “reduce threats to social cohesion, and reduce public disorder, by encouraging and preserving tolerance, which may assist in reversing the inferior status of historically disadvantaged groups”

The Law Reform Commission argued that if racist views are able to be freely disseminated, they may create an environment that encourages some people to do more serious acts, such as physically attacking minority groups.  It considered legal restrictions on hate speech as essential in a multicultural society, viewing vilification laws as important to the achievement of substantive equality rather than merely formal equality.  It said:

“Legal restrictions on hate speech may be seen as a means of treating all people with equal concern and respect.  This is particularly so because of the multi-cultural heritage of Australia where values such as equality of status, tolerance of a wide variety of beliefs, respect for cultural and group identity and equal opportunity for everyone to participate in social processes must be respected and protected.  Laws prohibiting incitement to racist hatred and hostility indicate a commitment to tolerance, help prevent the harm caused by the spread of racism and foster harmonious social relations”.

Effective vilification legislation also acts to send a clear message that the community disapproves of, and will not tolerate, certain behaviours.  Australians come from many different racial, ethnic and linguistic backgrounds, and successive governments, from both sides of politics have supported the principles of a multicultural society.  High-profile vilification cases receive substantial media attention, which serves to educate the public about the standards of behaviour, tolerance and acceptance expected from members of our diverse society.  

The Board considers that the proposed changes, if enacted, would be damaging to social cohesion, and would send a dangerous and damaging message about the standards of behaviour, tolerance and acceptance expected by and from the Australian community.

Rationale for proposed reform

The preamble to the Exposure Draft states that the insertion of the new section will “create a new protection from racial vilification”.  It claims that “this will be the first time that racial vilification is proscribed in Commonwealth legislation, sending a clear message that it is unacceptable in the Australian community”.  The preamble further states that “freedom of speech and the need to protect people from racial vilification are not inconsistent objectives.  Laws which are designed to prohibit racial vilification should not be used as a vehicle to attack legitimate freedoms of speech”.

The preamble further describes the proposed reform as a key part of the Government’s freedom agenda, saying, “It sends a strong message about the kind of society that we want to live in where freedom of speech is able to flourish and racial vilification and intimidation are not tolerated”.
The stated aims of the proposed legislation appear to be well intentioned.  However the Board is concerned that the proposed changes, if enacted, would instead have the effect of weakening existing legal protections against racial vilification and would sanction some forms of racial vilification that are currently unlawful.  
According to the Australian Law Reform Commission, the process of law reform generally begins with the identification of an area of law that needs to be updated, improved or developed for various reasons including:

· there is community concern about a particular issue that needs to be addressed through the process of law reform

· recent events or legal cases have highlighted a deficiency with the law

· scientific or technological developments have made it necessary to update the law or create new laws
.
The Exposure Draft fails to clearly identify the problem, or mischief, that the reform seeks to address.  Without first identifying this intention of the new legislation, a clear assessment of whether the proposals will successfully address the problem becomes difficult to analyse, and the effectiveness of community consultation is thus weakened.

Any consideration of the Exposure Draft must take into account the processes, and articulate the rationale, which brought about the introduction of the existing legislation.  In that context the Board would have expected the Exposure Draft to make reference to the history and context in which sections 18B-E of the Act were introduced.

The Racial Hatred Bill 1994 introduced section 18B-E in order to address concerns highlighted by the findings of the National Inquiry into Racist Violence and the Royal Commission into Aboriginal Deaths in Custody
. The Bill, which also introduced criminal penalties for racial threats and inciting racial hatred, was intended to “[close] a gap in the legal protection available to the victims of extreme racist behaviour
”.

The Royal Commission into Aboriginal Deaths in Custody recommended the introduction of legislation to “proscribe racial vilification and to provide a conciliation mechanism for dealing with complaints of racial vilification”
.
The Australian Law Reform Commission’s Multiculturalism and the Law report also recommended that the law be amended to include a conciliation process for complaints about racial hatred, backed up by civil remedies when conciliation fails.

The current sections 18B-E provide a civil prohibition of racial vilification.  Central to the current provisions is the conciliation process that exists for complaints made about racial discrimination. As in many other jurisdictions, including New South Wales, a fundamental part of the legislative process involves bringing parties to a complaint together to discuss the matter and arrive at an agreed resolution of the complaint. This process is frequently highly educative and the Board is concerned that the benefits of the current framework should not be overlooked in any process of law reform.
Balancing individual freedoms

The preamble to the Exposure Draft describes the need to balance freedom of speech and the need to protect people from racial vilification as not inconsistent objectives, and the Board agrees that it is important to achieve a balance between the rights of one person to freedom of speech and the rights of another to lead a life free from racist abuse and persecution.  However, the Board considers that certain restrictions must legitimately be imposed upon free speech in order to promote social harmony and public order.

The proposed changes, if enacted, would create an imbalance; protecting the minority of people who seek to express serious racial hatred, at the expense of their victims.

Section 18C makes it unlawful for a person to do an act, otherwise than in private, if the act is reasonably likely, in all the circumstances, to offend, insult, humiliate or intimidate another person or a group of people and the act is done because of the race, colour or national or ethnic origin of the other person or of some or all of the people in the group. The explanatory memorandum to the Racial Hatred Bill 1994 describes this civil prohibition as being “analogous to that applying to sexual harassment under the Sex Discrimination Act 1984 in which unwelcome acts are done in circumstances in which a reasonable person would be offended, intimidated or humiliated”.  The Board finds this analogy helpful and considers that it is entirely appropriate that a person who has been offended, intimidated or humiliated because of his or her race should have opportunities for legal redress as would a person who had been the victim of sexual harassment.

Section 18C of the Act has been in force for twenty years and is widely accepted and understood by the Australian community.  The number of court cases arising under this section is relatively small.  The fact that there are not hundreds of cases involving this section of the Act demonstrates, in the Board’s view, that the current provisions successfully achieve an appropriate balance between free speech and protection from racial vilification.  The Board does not consider that any change is necessary to the existing legislation to achieve the balance described in the preamble to the Exposure Draft.  It already exists.

Meaning of ‘vilify’

The Exposure Draft legislation defines “vilify” as meaning “to incite hatred”. This definition is extremely narrow.  The current section 18C makes unlawful acts that are reasonably likely to offend, insult, humiliate or intimidate a person or group of persons on the ground of race.  Clearly, the proposed changes would result in a significant reduction in the extent of the legislation’s coverage.

The Board has a number of concerns with the proposed changes.  Firstly, this proposal changes the focus of the test from examining the effect of the abuse on the person vilified, to its effect on a third party.  It requires that the third party should be stirred to feeling racial hatred.  Experience in other jurisdictions, including NSW, has shown that that the element of ‘incitement’ is a significant hurdle to proving a breach of the relevant legislation.  

Although this is the first time (as explained in the preamble) that racial “vilification” itself has been proscribed in Commonwealth legislation, the narrow definition attached to that term would have the effect of ousting the wide body of jurisprudence that has emerged in relation to vilification in similar jurisdictions, both in Australia and internationally.

Meaning of ‘intimidate’

The definition of ‘intimidate’ in the exposure draft is similarly narrow, and limits the reach of the provision to acts causing fear of physical harm.  Expressions of racial hatred threaten people’s peace of mind, their way of life, cultural practices, dignity, and their freedom without necessarily placing them in fear of physical harm.  

The proposed new law would effectively sanction expressions of serious verbal abuse or severe ridicule so long as the intimidation did not involve fear of physical harm.  Psychological harms caused by expressions of racial hatred can be as serious as physical harms and are well documented. 

Racism has deep psychological impacts.  In 1991 the Human Rights and Equal Opportunity Commission released its Report following the National Inquiry into Racist Violence.  The report found that, “physical violence is not the only, or even in some cases the most important, form of racist violence. The physical effects of violence often cause less damage to the individual victim than the psychological effects
”.
Australian studies have shown that those on the receiving end of abuse can feel more than just anger or indignation; there is also humiliation, self-reproach and even self-loathing
.  Australian academics have also highlighted the societal harms of racial discrimination including difficulties accessing housing and health care and significantly lower life expectancy. 

Similarly, the Michigan Law Review described some of the psychological and physiological effects caused by racism as follows:

“…The stress of racial abuse can trigger physiological symptoms such as fear in the gut, rapid pulse rate, difficulty in breathing. Repeated exposure to it can undoubtedly contribute to conditions such as hypertension, nightmares, post-traumatic stress disorder, even psychosis and suicide. Victims of racial abuse, no matter how much they resist it, can themselves begin to absorb the messages of hate and inferiority….” 

It is clear that racism negatively affect individuals’ physical and mental health.  Its effects can extend well beyond fear of physical harm. Expressions of racial hatred can threaten people’s peace of mind, their way of life, cultural practices, dignity, freedom and their physical and mental wellbeing without necessarily placing them in fear of physical harm.  The word ‘intimidate’ should retain the broader meaning attributed to it by the courts, and should not be restricted by the narrow definition in the Exposure Draft.

Community standards test

The Exposure Draft (subsection 3) states that, “whether an act is reasonably likely to have the effect [of vilifying or intimidating] is to be determined by the standards of an ordinary reasonable member of the Australian community, not by the standards of any particular group within the Australian community”.  The Board is deeply concerned by this proposed test.  It suggests that ‘ordinary’ Australians are somehow distinct from those who identify with particular [presumably racial, national or ethnic] groups, and in doing so it asserts the “otherness” and “difference” of those who identify as members of such groups.   It suggests members of a particular group cannot be considered ‘ordinary’ Australians.  

In the Board’s view the proposed test is completely antithetical to the concept of equality and the harmonious coexistence of people of different cultures, faiths and backgrounds.  The concept of identifying the “standards of any particular group” in the context of racial vilification or intimidation, necessitates the use of racial generalisations and stereotypes.  Such generalisations are, in themselves, inherently racist.  

When the Racial Hatred Bill 1994 was introduced, the then Attorney General emphasised that it was “an objective test to be applied by the Commission so that community standards to behaviour rather than the subjective views of the complainant are taken into account”
. 

The Board submits that the test in subsection (3) of the Exposure Draft is flawed and should be abandoned.
Exceptionally broad exemption

Another area of significant concern is subsection (4).  The exemption provided in this section is extremely wide and covers anything that is done in the course of participating in public discussion.   Alarmingly, there is no need for the communication to be reasonable, or have any degree of factual accuracy to be exempted under this part.  Currently s18D of the Act requires a person to have acted reasonably and in good faith to be covered by the free speech defences.  The wording is so broad it is hard to conceive of any conduct which the proposed exemption would not exonerate.

Under the proposed law public humiliation, severe racist abuse and contempt on the ground of race, no matter how dishonest and unreasonable, would be permissible.  

NSW Legislation undergoing review

A significant issue to be taken into account is that the timing of the Exposure Draft coincides with the current review of New South Wales’ racial vilification laws.  In December 2013, the Legislative Council’s Standing Committee on Law and Justice tabled its report into Racial Vilification Law in New South Wales.  

The terms of reference included the effectiveness of the current provision which creates the offence of serious racial vilification; whether the law establishes a realistic test for the offence of racial vilification in line with community expectations; and any improvements that could be made to the current provisions, having regard to the continued importance of freedom of speech.

Following wide public consultation and hearings, the Inquiry Committee’s report made a number of recommendations for procedural and substantive changes to the NSW racial vilification provisions.  The Committee has requested that the New South Wales Government respond to the report by 3 June 2014.  

Clearly, there are many parallels and commonalities between New South Wales and the Commonwealth in relation to both racial vilification itself and the legislative provisions intended to counter its expression.  The Board strongly recommends that the Government should take into account both the Legislative Council’s Report into Racial Vilification Law in New South Wales and the NSW Government’s upcoming response to that report.

Conclusion

One of the functions of legislation is to define those standards of behaviour that are considered acceptable in society, and to clearly explain the civil and criminal consequences for failing to comply with those standards.  The Board is concerned that the proposed amendments will weaken legislative protections against racism, and by doing so will legitimise racist attitudes and behaviour.  If our laws do not clearly and strongly state that racism is unacceptable in Australian society, they risk inadvertently sending the message that racist attitudes and behaviour are welcome.  This is not a message that the Board can support.

The Board was established to eliminate discrimination and to promote equality of opportunity and the achievement of equal rights.  Its statutory functions include identifying means of improving services and conditions for groups affected by discrimination and inequality.  The proposed amendments do not promote an environment of free and equal engagement in public life, without fear of racist threats and harassment.  It is therefore incumbent upon the Anti-Discrimination Board of New South Wales to strongly oppose the proposed Exposure Draft.  The provisions of the Exposure Draft, if enacted, would effectively hinder the freedom of people to participate fully and equally in Australian public life, regardless of their race.

Yours sincerely,

Stepan Kerkyasharian AO

President
Anti-Discrimination Board of NSW
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