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Introduction  
Anti-Discrimination NSW (ADNSW) thanks the NSW Legislative Council’s Portfolio 
Committee No 3 – Education (the Committee) for inviting submissions to the inquiry into the 
early childhood education and care sector in New South Wales (NSW) (the Inquiry). 

About ADNSW 
ADNSW administers the Anti-Discrimination Act 1977 (NSW) (ADA) which makes it unlawful to 
discriminate in specified areas of public life against a person on grounds which include their 
sex, race, age, disability, homosexuality, marital or domestic status, transgender status, and 
carer’s responsibilities. Sexual harassment, as well as vilification on the grounds of race, 
transgender status, homosexuality, HIV/AIDS and religion, is also unlawful. ADNSW also 
administers the civil response scheme in the Conversion Practices Ban Act 2024 (NSW) which 
prohibits conversion practices that are directed to a person to change or suppress the person’s 
sexual orientation or gender identity. 

ADNSW works to eliminate discrimination in NSW by: 

• answering enquiries 
• resolving complaints 
• raising awareness about discrimination and its impacts 
• managing applications for exemptions under the ADA, and  
• advising the government about discrimination issues 

The ADA is currently under review by the NSW Law Reform Commission (the Commission) 
and ADNSW has made a submission to the Commission that supports consideration being 
given to expanding the attributes protected under the ADA to promote the equal enjoyment of 
rights and reflect contemporary community standards. The review is currently ongoing1. 

 

Previous submission to the inquiry into children and young people with disability in 
New South Wales educational settings  
In February 2024, ADNSW made a submission to the inquiry into children and young people 
with disability in New South Wales educational settings. In its submission, ADNSW considered 
whether the defence of ‘unjustifiable hardship’ should be retained in its current form in the ADA. 
It also highlighted the exceptions available in the ADA provided to ‘private educational 
authorities’ (including religious schools) which allow them to discriminate on the ground of 
disability in the areas of employment (section 49D) and education (section 49L). The 
submission further emphasised the differences between the ADA and the Disability 
Discrimination Act 1992 (DDA), as well as the complex and overlapping legal protections that 

 

1 Anti-Discrimination Act Review, Preliminary Submissions, Law Reform Commission, 
https://lawreform.nsw.gov.au/current-projects/anti-discrimination-act-review/preliminary-submissions.html 
 

https://www.parliament.nsw.gov.au/lcdocs/submissions/83666/0036%20Anti-Discrimination%20NSW.pdf
https://legislation.nsw.gov.au/view/html/inforce/current/act-1977-048#sec.49D
https://legislation.nsw.gov.au/view/html/inforce/current/act-1977-048#sec.49L
https://lawreform.nsw.gov.au/current-projects/anti-discrimination-act-review/preliminary-submissions.html
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exist across jurisdictions in Australia - protections that can be challenging to navigate for people 
who experience disability discrimination in education. 

The current inquiry 
ADNSW will address the following item in the Inquiry’s terms of reference:  

(i), ‘the experience of children with disability, and their parents and carers, in early 
childhood education and care (ECEC)’.  

Coverage in the ADA 
Discrimination on the basis of disability is covered in Part 4A of the ADA. Section 49M of the 
ADA makes it unlawful to discriminate on the basis of a disability in the area of goods and 
services. Section 49M also includes an exception that allows discrimination based on a person’s 
disability if the provision of the goods or services would impose unjustifiable hardship on the 
provider. 

Further details about complaints received by ADNSW that relate to early childhood education 
settings are included below. Respondents to complaints include early childhood education 
centres, long day-care centres and after school care providers.  

Protections in federal and international laws 
Access to inclusive early childhood education is a fundamental right protected under the 
Australian and international law. The DDA prohibits discrimination based on disability, 
mandating that educational institutions, including ECEC services, provide reasonable 
adjustments to ensure equitable access and participation for children with disabilities.  

Internationally, instruments such as the United Nations Convention on the Right of Persons with 
Disabilities (CRPD) and the Convention on the Rights of the Child (CRC) affirm the rights of 
children with disabilities to inclusive education. These treaties obligate signatory countries, 
including Australia, to ensure that children with disabilities are not excluded from the general 
education system on the basis of disability and that they receive the support required to 
facilitate their effective education.  

The federal Department of Education’s Final Report - 2020 Review of the Disability Standards 
for Education 2005 (Review of the Disability Standards for Education) further clarifies that 
children with disability must be able to access and participate in ECEC on the same basis as 
children without disability2. These obligations emphasise the necessity for ECEC providers to 
accommodate the diverse needs of children. 

Despite these legal frameworks, children with disabilities and their families often encounter 
significant barriers within the ECEC sector in NSW. These challenges include discriminatory 
enrolment practices, inadequate support services, and a lack of awareness among providers 
regarding their legal obligations.3 

 
2 Final Report of the 2020 Review of the Disability Standards for Education 2005, pge61. 
3 Ibid, pge 56. 

https://legislation.nsw.gov.au/view/html/inforce/current/act-1977-048#pt.4A
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Disability Discrimination complaints at ADNSW  
 
A core function of ADNSW is to provide free and impartial conciliation services of discrimination 
complaints in NSW. Disability discrimination is the most prevalent area of enquiries and 
complaints at ADNSW. Data collected by ADNSW shows that since 2011 disability 
discrimination has consistently been the most common type of discrimination raised in 
enquiries. In the 2023-2024 financial year, disability discrimination accounted for approximately 
32% of the total complaints received by ADNSW.4 Between July 2020 and 30 April 2025, 
ADNSW received 46 complaints on the ground of disability in the area of goods and services, 
where the respondent was an early childhood education provider.   ADNSW also received many 
enquiries related to alleged disability discrimination in early childhood education settings. 

 

Financial 
year  

Total 
number of 
complaints 
received by 
ADNSW  

Complaints 
received on 
the ground 
of disability  

Percentage 
of total 
complaints 
on the 
ground of 
disability 

Complaints 
on the 
ground of 
disability in 
the areas of 
good and 
services 

Percentage 
of 
complaints 
on the 
ground of 
disability in 
the areas of 
good and 
services 

2020-2021 1109 329 29.7% 7 2.1% 
2021-2022 1626 664 40.8% 3 0.5% 
2022-2023 1833 519 28.% 21 4% 
2023-2024 1536 493 32.1% 5 1.1% 
2024- April 
2025 

1464 445 30.4% 10 2.25% 

Total 7568 2450 32.38% 46 1.9% 
Table 1: Complaints received by ADNSW including complaints received on the ground of 
disability in the areas of good and services in early childhood education settings – July 2020 to 
April 2025. 

The complaints process under the ADA places the onus on individuals to lodge a complaint, 
therefore, it is important to note that the statistics in Table 1 likely reflect only a small proportion 
of issues arising in the early childhood education and care sector in NSW. 

The nature of formal complaints and enquiries received by ADNSW under the ADA shows that 
the experiences of children with disability in the early childhood education and care sector vary 
depending on several circumstances. Complaints received by ADNSW primarily relate to 
children with psychological disabilities rather than physical disabilities. 

 
4 https://antidiscrimination.nsw.gov.au/documents/annual-reports/Anti-Discrimination_NSW_-
_Annual_Report_2023-24_under_s_122_of_the_Anti-Discrimination_Act.pdf  

https://antidiscrimination.nsw.gov.au/documents/annual-reports/Anti-Discrimination_NSW_-_Annual_Report_2023-24_under_s_122_of_the_Anti-Discrimination_Act.pdf
https://antidiscrimination.nsw.gov.au/documents/annual-reports/Anti-Discrimination_NSW_-_Annual_Report_2023-24_under_s_122_of_the_Anti-Discrimination_Act.pdf
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Trends that have emerged in complaints received by ADNSW are mostly related to behavioural 
issues and include: 

• Refusal of enrolment or reluctance to accept applications when care providers become 
aware of the special needs involved; 

• Reduction of hours of attendance for children with a disability due to behavioural issues, 
which create difficulties for working parents managing child care; 

• Parents complaining that centres do not follow child’s plans 
(behaviour/NDIS/psychological) or issues with communication, especially among 
families from culturally and linguistically diverse communities;  

• Centres attempting to manage significant behavioural issues with limited resources. 

The following case study5 demonstrate the issues parents and carers face when accessing 
early childhood education: 

Case Study 1: 

Janelle’s daughter Lilly has cerebral palsy and attends an early learning centre. Janelle 
said the centre failed to provide or cater to Lilly’s need for privacy in some instances and 
had failed to ensure she drank enough water throughout the day. Janelle also said that 
the centre had failed to provide her with requested copies of relevant policies and care 
plans and had taken many months to obtain toilet support for Lilly. Janelle also said that 
after she made a complaint about the treatment to an external agency, the centre director 
ignored her and refused to acknowledge her presence.   

Janelle lodged a disability discrimination and victimisation complaint with ADNSW. 

After the centre received notification about the complaint from ADNSW, Janelle advised 
that the centre took appropriate steps to resolve all the issues she had raised, and she 
considered her complaint resolved. 

The above case study reflects a broader pattern of systemic issues within the early childhood 
education and care sector. The DDA provides that educational institutions must not discriminate 
against individuals with disabilities and are required to make reasonable adjustments to 
accommodate their needs, unless this would place an unjustifiable hardship on the person or 
organisation. Failure to comply not only breaches national legislation but also contravenes 
Australia’s international obligations under the CRPD and CRC.  

Furthermore, the lack of awareness and understanding among ECEC providers regarding their 
legal responsibilities exacerbates these issues. As highlighted in the Review of the Disability 
Standards for Education, there is a need for a greater clarity and support for ECEC services to 
fulfill their obligations under the DDA and the Disability Standards for Education.   

 
5 Names in case studies have been changed to protect the privacy of the parties.  
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ADNSW’s analysis of complaints and enquiries data show that early childhood education and 
care sector face multiple challenges due to lack of expertise and strategies to deal with 
behavioural disorders, limited resources and the need to preserve the health and safety of other 
children and staff.  

As highlighted by the Australian Productivity Commission, an accessible and universal ECEC 
system would provide all children with the opportunity to benefit from education and care 
services that are responsive of their needs - offering them space to play, build relationships with 
their peers and educators and thrive in supportive environments.6  

Strong enforcement mechanisms, legislative reform, and increased education for providers are 
essential to realising the rights of these children to equitable early learning opportunities. 

Further information 
For questions about this submission, please email the Manager, Governance and Advice, Anti-
Discrimination NSW at adbcontact@justice.nsw.gov.au.  
 

Anti-Discrimination NSW 

June 2025

 
6 Australian Government Productivity Commission: A path to universal early childhood education and care, 
Inquiry report – volume 1, page 8  

mailto:adbcontact@justice.nsw.gov.au
https://www.pc.gov.au/inquiries/completed/childhood/report/childhood-volume1-report.pdf
https://www.pc.gov.au/inquiries/completed/childhood/report/childhood-volume1-report.pdf


 

  

 
We are committed to eliminating discrimination 
and promoting equality and equal treatment for 
everyone in New South Wales, including by 
resolving enquiries and complaints, raising 
awareness about discrimination and its impacts, 
and taking action to influence change. 

 
 
 

 
 
Enquiries and complaints  
Phone (02) 9268 5544  
Toll free number 1800 670 812  
complaintsadb@justice.nsw.gov.au 
 
Telephone interpreter service  
131 450  
 
Website  
antidiscrimination.nsw.gov.au  
 
Head office  
Locked Bag 5000, Parramatta NSW 2124 
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