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Introduction 
Anti-Discrimination NSW (ADNSW) welcomes the opportunity to make a submission in relation 
to the Criminal Code Amendment (Hate Crimes) Bill 2024 (the Bill).  

ADNSW recognises the serious harm that threats of force or violence can have on the safety, 
health and wellbeing of targeted individuals, groups and the wider community. We strongly 
support effective and coordinated mechanisms in the state and federal civil and criminal law to 
help deter, prevent and respond to such conduct. 

About ADNSW 
ADNSW is responsible for administering the Anti-Discrimination Act 1977 (the NSW Act). 
ADNSW answers enquiries, resolves individual complaints through conciliation, raises 
awareness about discrimination and its impacts, manages exemptions and advises the 
government about discrimination issues.  

The NSW Act includes civil provisions for addressing unlawful vilification – defined as a public 
act that could incite hatred, serious contempt or severe ridicule towards a person or group on 
the grounds of race, religion, homosexuality, being transgender or having HIV or AIDS.  

Our review of the Bill is informed by the experiences of our Enquiries and Conciliation and 
Community Engagement teams, and the research and expertise of our Governance and Advice 
team.  

ADNSW strongly supports the broad aims of the Bill. We welcome the move to: 

• extend protection to an expanded list of groups by including, sexual orientation, 
gender identity, intersex status and disability, 

• recognise intersectionality, 
• recognise that some conduct can never be “in good faith,” and  
• take into account the experience of “a reasonable member of the targeted group”. 

NSW context 
ADNSW believes it is vital for state and federal laws in this area to work together to provide 
clarity and consistency for all. We do not see any particular issues in the coexistence of the 
proposed federal legislation and the current NSW laws in this area.  

We note however that the NSW Law Reform Commission is currently reviewing the: 

1. Anti-Discrimination Act 1977 (NSW) to consider how it could be updated and made 
more simple, effective and consistent with best practice in other jurisdictions, and  

2. effectiveness of section 93Z of the Crimes Act 1900 (NSW) in addressing serious 
vilification based on “race, religion, sexual orientation, gender identity, intersex status 
and HIV/AIDS status”.  
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ADNSW has made submissions to the NSW Law Reform Commission for both reviews 
(available at lawreform.nsw.gov.au). The Bill is largely consistent with our relevant 
recommendations regarding updated terminology and strengthening of offences in NSW. 

ADNSW hopes to see changes to the NSW Act in due course that further harmonise the 
grounds in state civil and criminal legislation and federal legislation. 

Intersex status or sex characteristics 
ADNSW is pleased to note the intention of the Bill to protect all people against being targeted 
because of their identity or beliefs, and to carefully choose the wording of the targeted groups in 
relation to “sex, sexual orientation, gender identity, intersex status”.  

This avoids the problem with the current NSW Act, which confuses and conflates the concepts 
of sex, gender identity and gender expression and assumes that gender is binary (through 
references to “the opposite sex”). We hope to see the NSW Act updated in due course to 
include sexual orientation, gender identity and intersex or sex characteristics. 

ADNSW acknowledges that terminology is contested in this area. While the Explanatory 
Memorandum explains the efforts to choose the best wording for the Bill, and the decision to 
use “intersex status” consistent with the Sex Discrimination Act 1984 (Cth) and various state 
laws, ADNSW notes that including “sex characteristics” may be preferable to “intersex 
status”.  

The Justice and Equity Centre1 has recommended that the protected attribute of intersex status 
in relation to the Sex Discrimination Act should be replaced with ‘sex characteristics’ which is 
supported by the definition in the Yogyakarta Principles plus 102 and definitions used by the 
United Nations. 

Intention versus recklessness 
ADNSW notes the Bill’s intention to change the fault element from ‘intention’ to ‘recklessness’ in 
sections 80.2A and 80.2B of the Criminal Code Act 1995 (Cth) and to introduce new criminal 
offences using the fault element of ‘recklessness’. 

The NSW experience shows historical difficulties in successfully prosecuting offenders under 
historic serious vilification provisions. The high bar set by the requirement for proving intention 
is understood to be one of the reasons. 

Between 1989 and 2018, the NSW Act contained a criminal offence of serious racial vilification 
(s20D)3. When the provision was introduced to Parliament, the Minister’s second reading 

 

1 From Leader to Laggard: the case for modernising the NSW Anti-Discrimination Act, Public Interest Advocacy 
Centre, 6 August 2021, p. 4. 
2 http://yogyakartaprinciples.org/principles-en/yp10/. 
3 Introduced in the Anti-Discrimination (Racial Vilification) Amendment Act 1989 (NSW), repealed by the Crimes 
Amendment (Publicly Threatening and Inciting Violence) Act 2018 (NSW). 
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